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Court of Appeals of the District of Columbia. 


No. 4060. 

Felix Lake, Appellant, 
vs. 

J. M. Parker et al. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 65833. 

J. M. Parker and C. B. Hazard, Plaintiffs, 

vs. 

Felix Lake, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed July 1* 1921. 

In the Supreme Court of the District of Columbia. 

Law. No. 65833. 

J. M. Parker and C. B. Hazard, Plaintiffs, 

vs. 

Felix Lake, Defendant. 

The plaintiffs sue the defendant for that heretofore on, to-wit, 
the 12th day of April, 1921, the defendant employed the plaintiffs 
as real estate brokers to negotiate a contract of sale and exchange of 
certain apartments, to-wit, the Denver, Balfour, Aurora-Coronado 
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and Dupont Apartments, for a certain farm in Montgomery County, 
Maryland, known as “Foreston Manor,” then owned by one Fred S. 
Hardesty, and agreed to pay the plaintiffs the sum of Eight Thou¬ 
sand ($8,000.00) Dollars for negotiating the said contract and pro¬ 
curing a purchaser for said apartments; that on, to-wit, said 12th day 
of April, 1921, the said plaintiffs submitted to the said defendant a 
contract signed by said Fred S. Hardesty, offering the said farm for 
said apartment houses, upon the terms and conditions proposed by 
the said defendant, and said contract when submitted to said defend¬ 
ant was signed and approved by said defendant; that under the 
provisions of the contract so negotiated bv the plaintiffs between 
the said defendant and said Hardesty, settlement was to be made 
within forty-five days from the date thereof, and although the said 
Hardesty was ready and willing to complete said contract ac- 

2 cording to its terms, the said defendant, Felix Lake, failed 
to perform the conditions of said contract required by him 

to be performed, so that said sale and transfer was not completed, 
due to the default of the said defendant, and the time for completing 
said contract has long since expired, to the damage of the plain¬ 
tiffs in the sum of Eight Thousand ($8,000.00) Dollars, where¬ 
fore they file this suit, naming the sum of Eight Thousand 
($8,000.00) Dollars, with interest thereon from the 27th day of 
May, 1921, besides costs. 

2. Plaintiffs further sue the defendant for that heretofore, on or 
about the 5th day of April, 1921, the defendant employed the plain¬ 
tiffs to effect a sale or exchange of certain apartment buildings then 
owned bv the said defendant, or which were under contract to be 
purchased by said defendant, to-wit. the Denver Apartment House, 
valued at One Hundred Thirty-five Thousand ($135,000.00) Dollars, 
Balfour Apartment House, valued at Two Hundred Fifty Thousand 
($250,000.00) Dollars, the Dupont Apartment House, valued at Two 
Hundred Thousand ($200,000.00) Dollars, the Aurora Apartments, 
valued at Seventy-five Thousand ($75,000.00) Dollars, and the 
Coronado Apartments, valued at Seventy-five Thousand ($75,000.00) 
Dollars, and agreed with the plaintiffs that he, the said defendant, 
would pay said plaintiffs the usual brokerage fee or commission for 
finding a purchaser for said property,said usual brokerage commission 
being five per cent on the first Five Thousand ($5,000.00) Dollars and 
three per cent on the remainder, amounting to the sum of Twenty- 
three Thousand One Hundred and Fifty ($23,150.00) Dollars, on 
all of said properties hereinbefore mentioned; that on, to-wit, 

3 the 12th day of April, A. D. 1921, the plaintiffs procured a 
purchaser for said properties, to-wit, one Fred S. Hardesty, 

upon terms acceptable to said defendant, and submitted to said de¬ 
fendant the signed contract of said purchaser, Fred S. Hardesty, and 
said defendant approved and signed the same; that said contract re¬ 
quired said defendant to close within forty-five days after said 12th 
day of April, 1921, but said defendant, notwithstanding his said con¬ 
tract, defaulted, failed and neglected to close said transfer with said 
purchaser within said forty-five days, and has since failed and refused 
to complete said contract, although the purchaser of said apartments 
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was ready, able and willing to perform the part of the contract to be 
performed by him; that by reason of the sendees rendered by the 
said plaintiffs, as hereinbefore stated, there became due by said de¬ 
fendant to the plaintiffs, as brokers’ commissions, the sum of Twenty- 
three Thousand One Hundred and Fifty ($23,150.00) Dollars, which 
sum the said defendant has refused to pay, to the damage of the 
plaintiff in the sum of Twenty-three Thousand One Hundred and 
Fifty ($23,150.00) Dollars, with interest thereon from the 27tli day 
of May, 1921, until paid. 

Wherefore, the plaintiffs bring this suit, and claim the sum of 
Twenty-three Thousand One Hundred and Fifty ($23,150.00) Dol¬ 
lars, with interest from the 27th day of May, 1921, until paid, at 
the rate of six per cent per annum, besides costs. 

WM. E. RICHARDSON, 

Attorney for Pltfs. 


4 Affidavit. 
******* 

District of Columbia, ss : 

J. M. Parker and C. B. Hazard, being first duly sworn, on oath 
depose and say: That they are plaintiffs in the foregoing action, 
in which Felix Lake is the defendant; that said defendant is justly 
indebted to the plaintiffs in the sum of Twenty-three Thousand One 
Hundred Fifty ($23,150.00) Dollars, with interest at the rate of 
six per cent per annum, from the 27th day of May, 1921, until paid, 
exclusive of all set-offs and just grounds of defense, the grounds of 
the plaintiffs’ action being as follows: 

On or about April 5, 1921, the defendant employed the plaintiffs, 
who are real estate brokers in the City of Washington, District of 
Columbia, to find a purchaser or purchasers for four properties then 
owned by the said defendant, to-wit, the Balfour, Denver. Dupont, 
Aurora and Coronado apartment buildings, in the City of Washing¬ 
ton, and which are of the aggregate value of Seven Hundred Thirty 
Five Thousand ($735,000.00) Dollars, and agreed with the plain¬ 
tiffs to pay them the commission usually and customarily charged 
as a real estate brokerage fee in the City of Washington, to-wit, five 
per cent on the first Five Thousand ($5,000.00) Dollars, and three 
per cent on the selling price above said amount; that the plaintiffs 
accepted said employment, and on the 12th day of April, 1921, after 
various conferences with said defendant with respect to the acceptance 
of certain property, to-wit, a farm in Montgomery County, Maryland, 
known as “Foreston Manor,” owned by one Fred S. Hardesty, as a 
consideration for the sale of said apartment buildings, the 

5 plaintiffs procured a contract signed by said Hardesty, upon 
the terms specified by the said defendant, a copy of said con¬ 
tract with said Hardesty being attached hereto and marked “Plaintiffs’ 
Exhibit A,” and hereby made a part of this affidavit ; that these plain¬ 
tiffs submitted this contract to the said defendant, and the same was 
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thereupon accepted and approved by the said defendant, who signed 
and executed the same, and delivered copies thereof to the plaintiffs 
and to said Hardesty; that said defendant employed one Harvey T. 
Winfield, either individually or as attorney of the Suburban Title 
& Investment Corporation of Maryland, to examine the title and 
make the disbursements incident to the closing of said contract, and 
agreed to place the moneys necessary to close the same in the 
hands of said Winfield, to be disbursed when the said title was as 
represented by said Hardesty in respect to said farm, and in paying 
off any liens in excess of the Forty-two Thousand ($42,000.00) 
Dollars mentioned in said contract conditional upon the said amount 
being sufficient to pay said liens; that prior to the time fixed for 
closing said transfer by said contract, said Hardesty deposited with 
the said Winfield a deed conveying said property to said defendant, 
and a bill of sale similarly conveying the personal property mentioned 
in said contract, and advised said Lake that the examination of 
said title had been completed and that the sum of Sixtv-one Thou¬ 
sand ($61,000.00) Dollars, payable by said Lake, would be more 
than sufficient to reduce the then existing liens on the farm of the 
sum of Forty-two Thousand ($42,000.00) Dollars, as stated in the 
contract; that he had been authorized bv said Ilardestv to 

6 make the necessary disbursements, and although said Lake 
promised and agreed to pay said amount and transfer the 

said apartment properties, he defaulted in the same and did not pay 
said amount to the said Winfield, or to the said Hardesty, nor did 
he transfer the said apartment properties to the said Hardesty, or his 
representatives, so that, after holding the papers for a number of 
weeks to enable the said Lake to complete the said transfer on, to- 
wit. the 21st day of June, 1921, the said Winfield, at the demand of 
said Hardesty, returned to him the aforesaid deed and bill of sale. 

That on, to-wit, the 12th day of April, 1921, the said Felix Lake 
at the time of receiving and signing the said Hardesty contract, and 
understanding that the transfer was in substance a trade and not a 
sale, so that a part of said commission should be paid by the said 
Hardesty, entered into a supplemental agreement with the plaintiffs 
whereby, in consideration of the fact that a substantial part of the 
balance of their commissions would be paid by the said Hardesty, he 
agreed to pay plaintiffs for their services the sum of Eight ($8,- 
000.00) Dollars, to be paid when the transfer was made, and the 
plaintiffs accepted the said modification with the understanding and 
upon the assurance of said Lake that he would close said contract, 
and said transfer would be made within the time stated in said 
contract, to-wit, forty-five days from and after the 12th day of April, 
1921, and said plaintiffs thereupon entered into an agreement with 
the said Hardesty for the payment to them of the sum of Seven 
Thousand Five Hundred ($7,500.00) Dollars, as a part of the com¬ 
mission on said transaction; that by reason of the fact that 

7 said transaction was not closed on account of the default of 
said Lake, the plaintiffs claim that they are entitled to re¬ 
ceive not only the sum of Eight Thousand ($8,000.00) Dollars pro¬ 
vided in said supplemental agreement, but the sum of Twenty-three 
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Thousand One Hundred ($23,130.00) Fifty Dollars, being the reg¬ 
ular brokerage commission on said transaction; that the said Lake 
has not paid the said sum, or any part thereof, and there is now justly 
due and owing by said defendant to the plaintiffs the sum of Twenty- 
three Thousand One Hundred Fifty ($23,150.00), with interest from 
the 27th day of May, 1921, until paid, besides costs. 

J. M. PARKER, 

C. B. HAZARD. 

Subscribed and sworn to before me, a notary public, this 30th 
day of June, 1921. 

[seal.] EARL W. COOPER, 

Notary Public, D. C. 

Plaintiffs' Exhibit A 
Agreement. 

This Agreement; made this 12th day of April 1921. by and be¬ 
tween Felix Lake, party of the First part, and Fred S. Hardesty 
party of the Second part, both of the City of Washington, District 
of Columbia. 


An Exchange of Real Estate. 

The party of the First part agrees to deed or cause to be deeded to 
the party of the Second part, or his representatives. 

8 The Denver Apartment House, Chapin near 14th Street 

N. W. subject to a first trust of Twenty Four Thousand ($24,- 
000) Dollars payable in about 2 years, with interest at 6%. a second 
trust of Fifty Three Thousand ($53,000) Dollars, payable $500, 
dollars per month, and balance in 5% years, with interest at 6%. 
and a third trust of Twenty Five Thousand ($25,000) Dollars, pay¬ 
able in 5 years with interest at 0%. 

The Aurora Apartment House, No. 1846 Vernon Street N. \V. 
subject to a first trust of Thirty Thousand ($30,000) Dollars, pay¬ 
able in 3 years with interest at 6%. and a second trust of Twenty 
Three Thousand ($23,000) Dollars, payable $350 dollars per montli, 
and balance in 5 years, with interest at 6%. 

The Coronada Apartment House, No. 1840 Vernon Street N. W. 
subject to a first trust of Thirty Thousand ($30,000) Dollars, pay¬ 
able in 3 years with interest at 6%. and a second trust of Twenty 
Three Thousand ($23,000) Dollars, payable $350 dollars per month, 
and balance in 5 years, with interest at 6%. 

The Balfour Apartment House, situated on the N. W. Corner of 
16th and U Street N. W. subject to a first trust of Eighty Five Thou¬ 
sand ($85,000) Dollars, payable in 3 years, with interest at 6%. 
and a second trust of Fifty Five Thousand ($55,000) Dollars, pay¬ 
able in 3 years, with interest at 6%. and a third trust of Sixty Five 
Thousand ($65,000) Dollars payable $500, per month, and balance 
in 5 years, with interest at 6%. 
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The Dupont Apartment House 20th Street near “R” Street N. W. 
subject to a first trust of Seventy Five Thousand ($75,000) 

9 Dollars payable in June 1923, with interest at 6%, and a 
second trust of Thirty Five Thousand ($35,000) Dollars, 

payable in June, 1923, with interest at 6%. and a third trust of 
Fifty Thousand ($50,000) dollars payable $500, per month, and 
balance in 5 years, with interest at 0%. 

The party of the first part also agrees to pay to the party of the 
second part, or his representatives, Sixty One Thousand ($61,000) 
dollars in cash. 

Each party taking title to property to assume trusts as specified on 
said properties, and agrees to pay same when due. 

The party of the second part agrees to deed or cause to be deeded 
to the party of the first part or his representatives, the following prop¬ 
erty known as “Foreston Manor” situated in Montgomery County, 
Maryland, and containing 430 acres (more or less) together with all 
improvements, subject to a first trust of Forty Two Thousand ($42,- 
000) dollars, payable on or before December 1923, with interest at 
6% also all farm machinery, equipment, and live stock, also all fur¬ 
niture, fixtures, draperies, rugs, and etc. as specified by letter attached 
hereto. 

Any imperfection in record or title to be rectified by owner. 
Examination of title and costs of conveyancing to be paid by party 
taking title to property. 

All taxes, and special assessments and pending assessments for work 
completed. Interest on trusts. Rents, Water Rents, and bills for 
repairs or improvements ordered prior to date of this contract to be 
paid or adjusted to date of transfer. 

10 Transfer and closure within 45 davs. 

FELIX LAKE. [ seal.] 

FRED. S. HARDESTY, [seal.] 

(Witness:) 

J. M. PARKER. 

(Witness:) 

J. M. PARKER. 


Plea. 

Filed July 25, 1921. 

* * * * * * * 

The defendant says that he never promised as alleged. 

Second. The defendant says for further plea that he was never in¬ 
debted as alleged. 

Third. The defendant says for further plea that at no time did ho 
ever promise to pay to the plaintiffs a commission in excess of Eight 
Thousand ($8,000.00) Dollars, and that it was the understanding 
between the parties hereto that no commission was paid until the ex¬ 
change was actually consummated and he further says that the ex- 
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change was prevented because of the fact that the incumbrances 
against the property of the said Fred Hardesty were such and in such 
amounts that he was not in position to give title to the property for 
which the property of the defendant was to be exchanged. 

CHARLES N. JOYCE, 

Attorney for Defendant. 


11 Affidavit. 

District of Columbia, ss: 


Anton A. Koerber being first duly sworn deposes and says: that he 
is the agent of the defendant in the above entitled cause and that he 
is familiar with the transactions which form the basis of this suit. 

He further says that under the agreement between the plaintiffs 
and defendant in this case that the plaintiffs were to receive com¬ 
mission only in event that the exchange of the properties mentioned 
in the declaration was actually consummated. 

He further says that the exchange was not consummated because 
of the fact that the Hardesty property was subjected to liens in excess 
of the cash which he was to receive from Mr. Lake the defendant and 
that the defendant offered to make the exchange as soon as the said 
Hardesty would liquidate the said liens and convey to him a clear 
title. 


ANTON A. KOERBER. 


Subscribed and sworn to before me, a notary public, this 25th day 
of July, 1921. 

[seal.] R. OWEN EDMONSTON, Jr., 

Notary Public, D. C. 


Service admitted this 25th of Julv, 1921. 

WILLIAM E. RICHARDSON, 

A tty. for Plaintiffs, 

By B. F. ADAMS. 

12 Memorandum. 


October 17, 1922.—Verdict for plaintiff for $5,000.00 but with¬ 
out interest. 

Motion for New Trial. 

Filed October 20,1922. 

******* 

Now comes the defendant, by Charles N. Joyce and George A. Mad¬ 
dox, his attorneys, and moves the Court to set aside the verdict ren¬ 
dered herein on October 17, 1922, and grant a new trial. 

And for grounds therefor, says: 

1. That the verdict is contrary to the evidence. 

2. That the verdict is contrary to the weight of the evidence. 
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3. That the verdict is based upon insufficient evidence. 

4. That the trial Court erred, we allege, in not granting Defend¬ 
ant’s Prayer No. 2 Special and did not cover this phase of the case 
in the Court’s instruction to the jury. Exception being allowed to 
the rejection of this prayer. 

5. That the trial Court erred, we allege, in not permitting defend¬ 
ant to show the surrounding circumstances under which the parties 
entered into the writing dated April 12, 1922, concerning commis¬ 
sions to be paid by defendant to the plaintiffs and to show parts of 
this agreement upon which the said writing was silent. 

CHARLES N. JOYCE. 
GEORGE A. MADDOX. 


13 Notice. 

Mr. William E. Richardson and Mr. Walter M. Bastian, Attorneys 
for Plaintiffs, Evans Building, Washington City, D. C.: 

Please take notice that the foregoing motion has been calendared 
for hearing before Mr. Justice Hitz, Circuit Court No. 1, at 10 o’clock 
A. M. on October 27, 1922, or so soon thereafter as counsel can be 
heard. 

CHARLES N. JOYCE, 
GEORGE A. MADDOX, 

By G. A. M. 

Additional Ground for Motion for New Trial. 

Filed October 21, 1922. 

******* 

Now comes the defendant, by his attorneys, C. N. Joyce and George 
A. Maddox, and assigns as a further ground why a new trial should be 
granted in the above entitled cause that Albert R. Calder a member 
of the jury, who sat in said cause, was engaged in the real estate 
business. 

GEORGE A. MADDOX. 
CHARLES N. JOYCE. 

Affidavit of Charles H. L. Johnston in Support of Motion for New 

Trial 

******* 

District of Columbia, ss: 

I, Charles H. L. Johnston, being first duly sworn depose and say, 
That I had a conversation with Albert R. Calder one of the 

14 jurors, who sat in the above entitled cause and while the case 
was on trial he remarked to me that if the defendant knew 

that he (Calder) was a real estate man that defendant would pTob- 
ably not allowed him to be on the jury. That some two or three 


FELIX LAKE VS. J. M. PARKER ET AL. 


9 


weeks before this case came to trial said Calder had told affiant that 
he had two or three cases of similar nature for himself upon which 
he contemplated bringing suit. 

CHARLES H. L. JOHNSTON. 

Subscribed and sworn to before me this 21st day of October, 1922. 
[seal.] HELEN F. INGERSOLL, 

Notary Public, D. C. 

Affidavit of Charles N. Joyce in Support of Motion for New Trial. 
* * * * * * * 
District of Columbia, ss: 

I,-, being first duly sworn depose and say that I am 

counsel of record for the defendant in the above entitled cause and 
that we would not have permitted Albert R. Calder to sit on the jury 
at the hearing of said cause had we known that he was in the real 
estate business or had we known that he had similar cases of his own 
which he was considering entering suit for collection of commissions. 

That said Calder having come in from another branch of the Court 
we did not have his occupation before us. 

CHARLES N. JOYCE. 

15 Subscribed and sworn to before me this 21st day of Octo¬ 

ber 1922. 

[seal.] HELEN F. INGERSOLL, 

Notary Public, D. C. 

Supreme Court of the District of Columbia. 

Friday, November 10, 1922. 

Session resumed pursuant to adjournment, Mr. Justice Hitz pre¬ 
siding. 

******* 

The motion of defendant filed herein for a new trial coming on 
for hearing, and being argued by counsel it is considered that said 
motion be, and it is hereby overruled, and judgment on verdict is 
ordered. 

Wherefore it is considered that plaintiffs recover of defendant 
herein the sum of Five thousand dollars ($5,000.00), with interest 
therein from this date, being the money payable by said defendant 
to plaintiffs by reason of the premises, together with the costs of suit, 
to be taxed by the Clerk, and have execution therefor. 

From the foregoing judgment the defendant by his Attorneys in 
open Court notes an appeal to the Court of Appeals, and the penalty 
of an undertaking to operate as a supersedeas is hereby fixed in the 
sum of Seven thousand dollars ($7,000.00), or, for costs in the sum 
of One hundred dollars ($100.00), or, in lieu thereof a deposit of 

2—4060a 
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Fifty dollars ($50.00); and, further it is ordered that execution 
herein be stayed until November 17th, 1922. 

Memoranda. 

November 17, 1922.—Supersedeas undertaking approved and 
filed. 

December 12, 1922.—Time to submit bill of exceptions extended 
to and including December 26, 1922. 

December 18, 1922.—Bill of exceptions submitted. 

Supreme Court of the District of Columbia. 

Wednesday, October 3d, 1923. 

Session resumed pursuant to adjournment, Mr. Justice Siddons 
presiding. 

♦ * * * * * * 

By Ritz, J. 

The Court having this day signed the bill of exceptions in this 
cause heretofore submitted, as of the time of the noting thereof at 
the trial, now hereby orders the same of record nunc pro tunc. 

Assignments of Enor. 

Filed October 11, 1923. 

******* 

The Clerk of the Court will please include in the Transcript of 
record in the above entitled cause, the following as the assignments 
of error: 

(1) The Court committed error in granting the motion to strike 
out the testimony of Berry E. Clark. 

17 (2) The Court committed error in sustaining the objec¬ 

tion of plaintiff’s counsel to the testimony of Wm. D. Clark. 

(3) The Court committed error in excluding the testimony re¬ 
lating to the unpaid obligations of one Fred S. Hardesty. 

(4) The Court committed error in sustaining the objection to the 
question “Can you explain why that last line was added?” 

(5) The Court committed error in sustaining the objection and 
refusing to permit witnesses to testify as to why an additional line 
was added to the contract. 

(6) The Court committed error in sustaining the objection 
to the question “What points in particular were discussed?” 

(7) The Court committed error in denying “Defendant’s Prayer 
No. 1, Special.” 

(8) The Court committed error in denying “Defendant’s Prayer 
No. 2, Special.” 
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(9) The Court committed error in denying “Defendant’s Prayer 
No. 1.” 

(10) The Court committed error in denying “Defendant’s Prayer 
No. 2.” 

(11) The Court committed error in denying “Defendant’s Prayer 
No. 3.” 


(121 The Court committed error in denying “Defendant’s Prayer 
No. 4.” 

(13) The Court committed error in denying “Defendant’s Prayer 
No. 5.” 

(14) The Court committed error in denying “Defendant’s 
18 Praver No. 6.” 

GEORGE A. MADDOX, 

W. GWYNN GARDINER, 

Attorneys for Defendant. 


Designation of Record. 

Filed October 11, 1923. 

♦ * * * * * * 

To Morgan II. Beach, Esq. Clerk of the Supreme Court of the Dis¬ 
trict of Columbia: 

You will please prepare the following as the Transcript of Record 
on appeal to the Court of Appeals of the District of Columbia in the 
above entitled cause: 

(1) Declaration of plaintiff. 

(2) Pleas of defendant. 

(3) Verdict of jury. 

(4) Motion for new trial. 

(5) All affidavits in support thereof. 

(6) Order overruling motion for new trial and judgment on ver¬ 
dict. 

(7) Noting of appeal. 

(8) Fixing of supersedeas bond. 

(9) Approval of same. 

(10) Filing of same. 

(11) Bill of Exceptions. 

(12) Assignments of Error. 

(13) This Designation. 

GEORGE A. MADDOX, 

W. GWYNN GARDINER, 

Attorneys for Defendant. 

19 Service of the within designation of record and assign¬ 

ments of error accepted this 10th dav of October, A. D., 1923. 

W. E. RICHARDSON, 

WALTER M. BASTIAN, 

Attorneys for Plaintiffs. 
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20 United States of America, 

District of Columbia, ss: 

Supreme Court of the District of Columbia. 

I, Morgan H. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
19, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 65833 at Law, wherein J. M. 
Parker et al. are Plaintiffs and Felix Lake is Defendant, as the same 
remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 22d day of October, 1923. 

[Seal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk 

By W. E. WILLIAMS, 

Assistant Clerk. 

EW. 


21 In the Supreme Court of the District of Columbia. 

Law. No. 65833. 

J. M. Parker et al., Plaintiffs, 
vs. 

Felix Lake, Defendant. 

Service of the Bill of Exceptions is this 16th day of December, 
A. D. 1922, accepted by plaintiffs’ counsel, but they reserve unto 
themselves such additions, objections, or corrections as they may 
deem necessary and proper to same; they likewise acknowledge sendee 
of notice that this Bill of Exceptions will be submitted to the Court 
on the 26th day of December, 1922, at ten o’clock A. M. 

WM. E. RICHARDSON, 
WALTER M. BASTIAN, 

Attorneys for Plaintiffs. 
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22 In the Supreme Court of the District of Columbia, 

Law. No. 65833. 

J. M. Parker et al., Plaintiffs, 
vs. 

Felix Lake, Defendant. 

Bill of Exceptions. 

Be it remembered that the trial of the above entitled cause came on 
for hearing on Wednesday, October 11, 12, 16, and 17, 1922, before 
one of the Justices of the Supreme Court of the District of Columbia, 
and after a jury was duly qualified and sworn, the plaintiff in order 
to prove the issues on his part joined, offered and gave evidence tend¬ 
ing to prove as follows, and in addition to the evidence offered, cer¬ 
tain proceedings were had as follows: 

William E. Richardson and Walter M. Bastian, Esquires, appeared 
as counsel for the plaintiffs. 

Charles N. Joyce and George A. Maddox, Esquires, appeared on 
behalf of the defendant. 

Thereupon the jury were examined upon their voir dire, struck, 
and sworn. 

Mr. Bastian in his opening statement of the case to the jury among 
other things stated: If the Court please, and you gentlemen of the 
jury, this is a suit brought by J. M. Parker and C. B. Hazard, as 
plaintiffs, against Felix Lake defendant, for the recovery of a real 
estate commission. 

We expect to show you that Mr. Lake has extensive real estate in¬ 
terests in the City of Washington, and that he employed Mr. Parker 
and Mr. Hazard to make a sale of some of these properties. 

Thereupon Mr. Maddox, counsel for the defendant in making his 
opening statement to the jury among other things stated: This is 
a case by Parker and Hazard, two real estate brokers in the City 
of Washington, on the one side, suing for a commission Mr. Felix 
Lake, who is the owner of certain apartment houses, on the other side. 

Thereupon Harvey T. Winfield was called as a witness 

23 on behalf of the defendant, and having been first duly sworn, 
testified in substance thus: 

I am acquainted with the parties to this suit. I was employed 
by Mr. Lake I am the President of the Surburban Title and In¬ 
vestment Company and that company was employed to examine the 
title for Mr. Lake to Foreston Manor, located in Montgomery County. 
I examined the title. Before examining the title Mr. Lake came 
to my office and asked me how best he could preserve his interest 
as a party to the contract, and I advised him to have his contract 
recorded. I recorded it for him. In examining the title I found a 
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mortgage from Hardesty to Jeffries for $64,295.50. I found the 
mortgage had been assigned to Henry F. Woodward, bearing interest 
at six per cent. I found the contract which I had recorded which 
calls for forty five days within which to carry it out. This brought the 
title down to a few days before the contract was recorded which was 
April 13. Later I brought the title down and found that non¬ 
resident attachments had been filed. These had been filed since I 
made my first examination. 

One for $338.38 with interest from October 1, 1920 and costs. 

One for $118.60 with interest from January 20, 1921 and costs. 

One for $131.58 with interest from December 23, 1920 and costs. 

One for $1,121.13 with interest from October 5, 1920 and costs. 

One for $238.41 with interest from Jan. 1, 1921, and costs. 

One for $62.00 with interest from June 23, 1920 and costs. 

These were in the name of different plaintiffs and all against Fred. 
S. Hardesty. I also found an internal revenue tax lien filed by the 
U. S. Government against Fred S. Hardesty for $5,977.66, repre¬ 
senting the income tax unpaid. That brought it down to the 25th 
of May, 1921. The day of closing under the contract according to 
my figures would be the 27th day of May, 1291. 

I have no record of having sent Mr. Lake a preliminary report, 
but I had one conversation with Mr. Lake in which I told him that 
I had found the encumbrances and the condition of the title. These 
encumbrances total $141,379.10. I never represented Mr. 
24 Lake in connection with the contract. I was employed to 
search the title and for no other purpose, and there was noth¬ 
ing said to me about making adjustments or anything of that kind. 
The information that I obtained as to the encumbrance was gotten 
from me and given to Mr. Lake. I communicated with him over the 
phone. My conversation over the phone with Mr. Lake was in sub¬ 
stance (I do not recall whether I called him or whether he called me) 
was that Mr. Hardesty, through his attorney, Mr. Richardson, had 
told me that these encumbrances could be reduced to a certain amount 
so that the contract could be carried out. Mr. Lake said: “Did you 
not find that the incumbrances were a great deal more than enough 
to carry out the contract?” and I said, “Yes, of record.” The in¬ 
cumbrances were more than the amount that Mr. Lake had to pay 
in cash. Mr. Lake had to pay $61,000 in cash. The incumbrances 
were $141,379. I ascertained that one of the notes secured under the 
trust had been paid off amounting to $21,431.66, but I never advised 
Mr. Lake as to that except to tell him that the incumbrances of record 
were in the amount I found them, and I told him that I had been 
informed by Mr. Richardson that the amount of the incumbrances 
could be paid off for a certain amount of money which brought it 
within the contract. They were not paid off, and were against the 
property at that time except the $21,000. I received a letter from the 
owner of the third trust which letter said that they would accept a cer¬ 
tain amount of money in full for their obligations, but I never 
closed the matter and there was no money in my hands. 
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Cross-examination. 

By Mr. Richardson: 

I had examined the title to this property previously for the Com¬ 
mercial National Bank. I then found this trust for $64,295 and 
they wanted to know whether that was the amount, and I went to 
Mr. Woodward and he exhibited to me one of the first trust notes 
for $21,000, marked “paid.” I reported that note had been paid and 
to that extent the trust had been paid. You gave me a letter signed 
by the President of the Commercial Bank stating that upon the pay¬ 
ment of approximately $26,000 it would release the third trust of 
$50,000, so that as a theoretical proposition with the authorization 
of the holder of that trust and the fact that the $21,000 had been 
paid, the payment of $61,000 by Mr. Lake enabled the whole 
25 thing to be closed. I prepared the deeds from Hardesty to 
Lake, the bill of sale of the personal property, and Mr. and 
Mrs. Hardesty executed them. They were properly executed and 
delivered back to me, and I took them to Rockville for recording with 
the idea that should the money be turned over to me, and if I had 
been the party designated to close, I would record it, that is if the 
money was turned over to me, that is the amount of money sufficient 
to close the case. $61,000 would be sufficient if this amount were 
credited on the third trust. Mr. Lake put no money in my office. He 
did not put it anywhere and I brought the deed and the bill of sale 
back. So far as our clients were concerned the deed were delivered 
to me and if these credits were made as outlined, I would have had 
enough money to carry out the contract. I do not know of anything 
that prevented it from going through except the failure of Mr. Lake 
to put up the $61,000. I was not authorized to make settlement by 
Mr. Lake, but if I had been authorized, I would have made a settle¬ 
ment. 

Thereupon there was exhibited and offered in evidence a bill of 
sale prepared by witness conveying all the personal property on the 
Maryland farm to Lake and there was also exhibited and offered in 
evidence a letter dated May 25, 1921, to the witness signed “by R. 
Golden Donaldson, Chairman of Board,” in which he advised the 
witness that his bank held the third trust against the farm owned 
by Fred S. Hardesty in Montgomery County, Maryland, of $50,000, 
and stated that the bank would cause the execution of the release of 
this trust upon the payment to it of $27,500 with the condition that 
at the same time the second trust on the farm shall be paid off and 
all of the seven several attachments now levied against the property 
shall be paid off. The bank never put in my hands the difference 
between the $61,000 and the $42,000 that Mr. Lake was to assume 
on that farm. 

Recross-examination: 

If the matter had been turned over to me for settlement and 
there had been placed in my hands this letter from Donaldson re- 
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during the amount necessary to be paid on the third trust to $27,500, 
and if the first trust note of $21,000 had been paid, I would then 
have had enough money to have paid the incumbrance and release 
the property from the incumbrance except the $42,000, which 

26 is the balance. As a practical proposition, if the money had 
been put into my hands for a certain purpose to carry 

through this transaction according to the contract, but that was not 
done. The cash was to be paid by Mr. Lake. I never got any of 
the money from anvbodv whomsoever. No money from nobody. 
I got the deed and the bill of sale and no money. The only side 
that had put*themselves in position for settlement was Mr. Hardesty. 
I would have taken the bank’s letter as authorization to settle for 
them. They would have been compelled to have given me a re¬ 
lease. They never offered to give it to me. 

Thereupon J. M. Parker, one of the plaintiffs, having been first 
duly sworn testified in his own behalf in substance thus: 

I am a real estate salesman with Thomas J. Fisher & Company. 
In the Spring of 1921 I had Mr. Hardesty’s property listed for some 
time and I was talking to Mr. Hazard one day about it and he sug¬ 
gested that he thought we probably could make a deal, and we first 
went over to Mr. Stubblefield's office and had a talk with him and 
Mr. Stubblefield went out to look at the property, was very much im¬ 
pressed, and we came back and he first took the matter up with— 
it came to the point—we started negotiations with Mr. Lake and 
after some negotiations Mr. Lake made an offer that certain apart¬ 
ment houses winch he owned, subject to the trusts which he enumer¬ 
ated and $50,000 in cash, for Mr. Hardesty’s property subject to a 
first trust of $42,000. I submitted the offer to Mr. Hardesty and 
after some consideration of the matter, after figuring it over and 
some consideration, he informed me that he could not make the 
deal on that basis; that he would have to have $11,000 more in cash 
in order to be able to transfer his property subject only to the 
$42,000. 1 went back to Mr. Lake. I am not certain that this offer 
was put in writing. I am not clear about it. I went back to Mr. 
Lake and Mr. Hazard, Mr. Lake, Mr. Stubblefield, and myself in 
Stubblefield’s office, and I explained this matter to Mr. Lake and 
suggested that as it was merely a matter of raising an ad- 

27 ditional $11,000 in cash, would it not be possible for them to 
put that $11,000 onto the trusts making the trusts that much 

larger, distributing it over the five properties, and turn that cash 
over to Mr. Hardesty and after some conversation that was agreed 
to and the contract was drawn up, which was signed by both parties. 

Witness identified a written contract as being the contract between 
the parties and as the contract agreed to at this interview in Mr. 
Stubblefield’s office. Witness then was shown the bill of sale which 
was the subject of the testimony of the witness Winfield, and he 
identified the list of property enumerated in the bill of sale as being 
the list of property that Hardesty made to be conveyed to Lake as 
specified in the contract. Personal property and equipment. The 
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contract between the parties was identified and offered in evidence 
and is in letters and figures following, to wit: 

Plaintiff’s Exhibit No. 3. 

Agreement. 

This agreement; made this 12th day of April, 1921, by and be¬ 
tween Felix Lake, party of the First part, and Fred S. Hardesty, 
party of the Second part, both of the City of Washington, District 
of Columbia. 

An Exchange of Real Estate. 

The party of the First part agrees to deed or cause to be deeded to 
the party of the Second part, or his representatives. 

The Denver Apartment House, Chapin near 14th Street, N. W., 
subject to a first trust of Twenty Four t Thousand ($24,000) Dol¬ 
lars payable in about two years, with interest at 6%, a second trust 
of Fifty-Three Thousand ($53,000) payable $500, dollars per 
month, and balance in 5Vs years, with interest at 6% and a third 
trust of Twenty Five Thousand ($25,000) Dollars, payable in 5 
years with interest at 6%. 

The Aurora Apartment House, No. 1846 Vernon Street, N. W. 
subject to a first trust of Thirty Thousand ($30,000) Dollars, pay¬ 
able in 3 years with interest at 6% and a second trust of Twenty 
Three Thousand ($23,000) Dollars, payable $350 dollars per month, 
and balance in 5 years, with interest at 6%. 

The Coronada Apartment House, No. 1840 Vernon Street, 
28 N. W. subject to a first trust of Thirty Thousand ($30,000) 
Dollars, payable in 3 years with interest at 6% and a second 
trust of Twenty Three Thousand ($23,000) Dollars payable $350 
dollars per month, and balance in 5 years, with interest at 6%. 

The Balfour Apartment House, Situated on the N. W. corner of 
16th and U Streets, N. W. subject to a first trust of Eighty Five 
Thousand ($85,000) Dollars payable in 3 years, with interest at 
6% and a second trust of Fifty Five Thousand ($55,000) Dollars, 
payable in 3 years, with interest at 6% and a third trust of Sixty 
Five Thousand ($65,000) Dollars payable $500 per month, and 
balance in 5 years, with interest at 6%. 

The party of the first part—the first party is Felix Lake—the sec¬ 
ond party is Fred S. Hardesty. 

The du Pont Apartment House, 20th Street near R Street, N. W. 
subject to a first trust of Seventy Five Thousand ($75,000) Dollars 
payable in June 1923, with interest at 6% and a second trust of 
Thirty Five Thousand ($35,000) Dollars, payable in June, 1923, 
with interest at 6%, and a third trust of Fifty Thousand ($50,000) 
Dollars payable $500 per month, and balance in 5 years, with in¬ 
terest at 6%. 

The party of the first part also agrees to pay to the party of the 
3—4060d 
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second part or his representatives. Sixty One Thousand ($61,000) 
Dollars in cash. 

Each party taking title to property to assume trusts as specified 
on said properties, and agrees to pay same when due. 

The party of the second part agrees to deed or cause to be deeded 
to the party of the first part or his representatives, the following 
property known as “Foreston Manor” situated in Montgomery 
County Maryland, and containing 430 acres (more or less) together 
with all improvements, subject to a first trust of Forty Two Thou¬ 
sand ($42,000) Dollars, payable on or before December 1923, with 
interest at 6% also all farm machinery, equipment, and live stock, 
also all furniture, fixtures, draperies, rugs, and so forth as specified 
bv letter attached hereto. 

_ 

Andy imperfection in record or title to be rectified by 
29 owner. Examination of title and costs of conveyancing to 
be paid by party taking title to property. 

All taxes and special assessments and pending assessments for 
work completed. Interest on trusts, rents, water rents, and bills for 
repairs or improvements ordered prior to date of this contract to be 
paid or adjusted to date of transfer. 

Transfer and closure within 45 days. 

(Signed) FELIX LAKE. [seal.] 

“ FRED S. HARDESTY, [seal.] 

(Witness:) 

J. M. PARKER. 

(Witness:) 

J. M. PARKER. 

The above paper is referred to hereafter as Plaintiff's Exhibit 
No. 3. 

I can tell you from memory the valuation of the properties in the 
transaction. The Balfour was $250,009: the Aurora and Coronada 
were $75,000 each; the Du Pont was $200,000, and the Denver was 
$135,000; that is my recollection. The value placed on Foreston 
Manor by Mr. Hardesty was $245,000. I recall giving Mr. Hard¬ 
esty a memorandum statement on the houses and trusts and the 
valuation of each house and the yearly income and equity in each 
house. After the contract Exhibit No. 3, was signed, I gave Mr. 
Lake his copy and Mr. Lake then said that he wanted the thing 
tied up in some way or the other, and Mr. Lake said he was going 
to Mr. Winfield’s office and have him record the contract, and after 
that nothing was done by me that I recall except that from time to 
time I stopped in to see when Mr. Lake would be ready to close. 
Mr. Lake originally furnished me with a list of the properties. It 
stated a list of properties for sale, “Full commission paid.” Mr. 
Lake said, however, that in view’ of having to raise so much cash 
that he would cut down our commissions; that he did not want 
to pay us a full commission on it, and that we should get Full com¬ 
mission from Hardesty; he would make us a pretty good deal any 
w ay, and that as he was raising all the cash, he induced us to accept 
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a smaller amount for that reason. The agreement was in writing 
written by Mr. Hazard in Mr. Stubblefield’s office. The agreement 
was offered in evidence. It is on the stationary of Mr. T. W. Stub¬ 
blefield, Real Estate, Room 210 Colorado Bldg., Washing- 

30 ton, D. C., April 12, 1921, and is in letters and figures as fol¬ 
lows, to wit: 

Mr. Felix Lake, 

Washington, D. C. 

Dear Sir : 

We agree to accept Three Thousand ($3,000) Dollars, in cash, 
and Five Thousand ($5,000) Dollars in 3rd trust notes, secured on 
the Denver Apartment House, and indorsed by you, as payment in 
full for our commission on sale and exchange of the Denver, The 
Balfour, The Aurora, The Coronada, and Du Pont Apartments, to 
Mr. Fred S. Hardesty, under agreement dated April 12 1921. 
Payment to be made to us when settlement is made by Title Co. 

(Signed) J. M. PARKER. 

“ C. B. HAZARD. 

Approved: 

(Signed) FELIX LAKE. 

The above paper is referred to hereafter as “Plaintiff’s Exhibit 
No. 4.” 

I suggested to Mr. Hazard that since Mr. Lake had cut down com¬ 
missions, it was hardly fair that Mr. Hardesty should receive the 
same treatment, and I informed Mr. Hardesty that we would receive 
$7,500 from him in full payment of the commission. I thought he 
was entitled to the same consideration as Mr. Lake. This was a 
verbal agreement with Mr. Hardesty. It was never reduces to writ¬ 
ing, but I have never received any commission from anybody in 
connection with this case. I saw Mr. Lake a number of times. He 
said each time that he was going to have the check over there each 
morning and was going to close up, and the first intimation—I 
mean about two weeks after the 27th, or possibly longer than that— 
all the other times he was going to settle up within the ne*t 

31 day or two, and Lake said to me: “You know I don’t 
lieve that man can deliver that property.” I said, “You) 

know better than that; you know those deeds have all been executed 
and you have been assured they will be put on record subject to the 
$42,000.” He said: “I have had people investigating that thing, 
and I do not think he can deliver it.” I said “It is up to you to 
make them deliver it,” or something of that kind. I said, “You 
have not kept up your end of the bargain.” I said, “He has, as 
far as I can learn.” The regular commission on deals in the city 
is five percent on the first $5,000 and three percent thereafter. In 
the suburban country it is a straight five percent. 
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Cross-examination: 

If the deal went through Mr. Hazard and myself were entitled 
to the commission and no one else. Witness was then shown a let¬ 
ter dated April 12, 1921, signed J. M. Parker and which is referred 
to hereafter as “Defendant’s Exhibit No. 1.” It reads thus: 

T. W. Stubblefield, 

Real Estate, 

Room 210, Colorado Building. 

Washington, D. C., April 12, 1921. 

T. W. Stubblefield, Esq.: 

In reference to the sale of the Hardesty Farm and the exchange 
for same of several apartment houses owned by Felix Lake, it is un¬ 
derstood and agreed that you are to have one third of the full com¬ 
missions paid by Mr. Hardesty and Mr. Felix Lake. 

(Signed) J. M. PARKER. 

I am familiar with Mr. Stubblefield. On the back of the letter is 
written: “July 2, 1921. I hereby assign all my right, title and in¬ 
terest to the within agreement to Felix Lake.” (Signed) “T. W. 
Stubblefield.” His signature is conceded by plaintiffs’ counsel. 

Witness then stated that he and Hazard were to receive all of the 
$8,000 and pay Mr. Stubblefield according to that agreement. The 
claim of $23,500 is the full commission on Mr. Lake’s side of 
32 the deal. The written agreement with Mr. Lake for $8,000 
was merely a concession which we made. The agreement to 
pay $8,000 was made after the deal went through. After the con¬ 
tract was signed. 

Witness then identified the following paper as being in his hand¬ 
writing : 

May 16, 1921. 

The amount of commission to be paid by Fred S. Hardesty on 
A/c of sale and exchange of Foreston Manor to Felix Lake is to be 
$7,500.00. 

(Signed) C. B. HAZARD. 

J. M. PARKER. 

Mr. Hazard wrote the agreement to receive the $8,000 Commission. 

Thereupon C. B. Hazard, one of the plaintiffs having been first 
duly sworn, testified in substance thus: 

My business is that of real estate. My relation to the contract of 
April 12 was thus: Mr. Parker met me on the street one day and told 
me that he had a very fine estate and I told him that I thought Mr. 
Lake would be interested in the deal, that he had given me fre¬ 
quently lists of his property and asked me to try to trade them or 
sell them for him. Mr. Lake made an offer to give five apartments 
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subject to the trusts and $50,000. Mr. Parker and myself went to 
Mr. Hardesty and he said that in order to put the deal through he :j 
would have to have $11,000. This occurred in Mr. Hardesty’s of- A; 
fice. Mr. Parker and myself went on out and said we would see Mr. || 
Lake. And we went over to Mr. Stubblefield’s office and saw Mr.! | 
Lake, and after dickering back and forth again, Mr. Lake agreed to j \ 
pay the $61,000 and give those properties subject to the trusts for k 
the Foreston Manor subject to $42,000. Mr. I.ake also made ar-! 
rangements with Mr. Stubblefield to put $11,000 more on these five 
apartment houses, or considerably more than $11,000, but so he 
could get $11,000. I don’t know how much he got, but he did put 
a third trust on the apartment houses and did get the additional 
money, and that third trust was added in the list of encumbrances 
that were put in the new contract. Mr. Lake said that on account 
of its being an exchange that he did not have so much money to 
pay out, he thought we should make our commission less, and after 
talking it over between Mr. Parker and myself, we decided 
33 that we would make it $8,000 provided he carried the deal 
through in time. That was one of the stipulations, that we 
reduced our commission on the distinct understanding that there 
w r ould be no delay in the deal and that it would go through. 1 
drew the paper myself, wrote it myself on the typewriter. Mr. 
Hardesty was ready to put the deal through. I saw Mr. Hardesty, 
Mr. Winfield, and Mr. Richardson and kept in touch with Mr. 
Hardesty’s side of the case all the time and tired to keep in touch 
with Mr. Lake’s side. I know that Mr. Hardesty had incorporated 
five different companies to take over these five apartment houses; 
that he had made arrangements with Mr. Winfield and with the 
Commercial National Bank—because I saw all the papers; saw them 
in your office and in Mr. Winfield’s office—to have all the encum¬ 
brances on the properties released with the exception of the $42,000. 

I saw the deed and bill of sale he had executed. 

Cross-examination: 

I was representing Mr. Lake and Mr. Hardesty in the transaction. 
Both sides. Nothing was said about the financial strength of the 
man who was to take the apartment properties. If Mr. Lake had 
made such a remark as that to me, I would have at once been 
suspicious and would have thought the properties were mortgaged 
for more than they were worth. 

Thereupon William E. Richardson was called as a witness in 
behalf of the plaintiffs, and having been first duly sworn, testified 
in substance thus: 

Mr. Hardesty employed me as his attorney to arrange the matters 
necessary to carry out this contract. I attended for him to the mat¬ 
ter of ordering the titles on the five apartment houses he was to get— 
arranging the matter with the Commercial National Bank so they 
would accept the payment of $27,500 to enable him to carry out the 
contract with $61,500 cash payment, and on the 25th of May, which 
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was two days before the contract was to expire, we placed the deed 
to the Hardesty properties, real estate and personal property, bill of 
sale, in Mr. Winfield’s hands with instructions to record when the 
money was paid, $61,000, to him and I went to Mr. Winfield’s office 
on the following day. My understanding was he was to go 

34 to Rockville on the 26th and the money was to come to his 
office and he was to put these deeds on record in Rockville. 

I took this letter to Mr. Stubblefield’s office and left it in charge of 
the young lady. I was representing Mr. Hardesty in the trans¬ 
action. At that time I was attorney for neither Lake or Parker. I 
made the statement that I was sorry to bring the suit against Lake 
because in the thirty days p recording this suit I had personally had 
a transaction with Mr. Lake in which he had forfeited $7,500 to me, 
and I hesitated to sue a man on this commission after that had hap¬ 
pened to me. I got the money. 1 had an agreement in writing 
with him that he should forfeit the $7,500 in cash and be released 
from all obligations under the contract. The forfeiture was on a 
project to buy the building from me. 

Thereupon Mrs. Helen K. Winfield, being first duly sworn, tes¬ 
tified for the plaintiffs in substance thus: 

Was employed by the Suburban Title & Investment Company. 
In May, 1921, this company was employed to examine the title to 
Foreston Manor by Mr. Lake and Mr. Winfield had all the papers 
in his hands for several days for settlement. Mr. Koerber came to 
our office one day and represented himself as being from Mr. Lake 
and inquired about the status of the Hardesty case. 1 told him that 
Mr. Winfield had all the papers in his hands awaiting settlement 
and awaiting Mr. Lake’s bringing the money for settlement. Mr. 
Richardson himself called several times to find out whether the 
money had come in from Mr. Lake, and so far as I know there was 
nothing that held this case up except the non-payment of the 
$61,000. 

Thereupon Berry E. Clark was called by the defendant, and hav¬ 
ing been first duly sworn, testified in substance thus: 

I am clerk to the County Commissioners of Montgomery County, 
Maryland and held such a position between April 12 and May 27, 
1921. The property assessed in the name of Fred S. Hardesty be¬ 
tween those periods consisted of 521 and 15/1,000 acres of land 
with improvements, assessed at $59,250. There was also per- 

35 sonal property amounting to $5,770. Property in the State 
of Maryland is supposed to be assessed at its full cash value, 

but property values have increased a great deal in Montgomery 
County since the last assessment. Fred S. Hardesty’s property was 
sold for taxation during the year 1921, that is a part of that prop¬ 
erty. The tax sale was something over $1,300. The tax sale was 
ratified by the Circuit Court of Montgomery County on the 17th day 
of July, 1922. 
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Cross-examination: 

That tax lias not been paid. The tax due for the year beginning 
July 1, 1920 were paid and that paid the tax until July 1, 1921. 

Thereupon counsel for plaintiff moved to strike out the testimony 
of this witness upon the ground that the tax due was after the date 
of the contract. Defendant’s counsel advised the court that the testi¬ 
mony was offered for the purpose of showing the financial condition 
of Fred S. Hardesty. The motion to strike out was granted and ex¬ 
ception allowed the defendant. 

Thereupon William D. Clark, being first duly sworn testified 
for the defendant in substance thus: 

I am in the agricultural implement business located at Rock¬ 
ville, Maryland. I dealt with Mr. Fred S. Hardesty from April 12, 
1921 to May 27, 1921, and he owed us $338 and some odd cents, 
(this evidence being offered for the same purpose of showing the 
financial condition of the said Hardesty and his inability to carry 
out the contract and for the purpose further of showing that he is 
an irresponsible person.) Objection was made to the testimony. 
Objection sustained. Exception allowed. 

Thereupon Anton A. Koerber, being first duly sworn, testified 
in behalf of the defendant in substance thus: 

I was associated with Felix Lake, the defendant about the period of 
the 12th of April, 1921. I am not now associated with him. I had 
nothing to do with the sale under the contract of April 12, 1921. 
Mr. Hazard represented Mr. Lake as an agent. I knew about the 
deal. I was a witness in Mr. Lake’s office at that time. I 
36 was present at the conversation between Parker, Hazard and 
Lake on several occasions, and I was present when the arrange¬ 
ments were made about the fees. The final conference was on April 
12 in Mr. Stubblefield’s office. Mr. Stubblefield, Mr. Lake, Mr. 
Hazard, Mr. Parker, and myself. Mr. Hazard wrote the contract on 
the typewriter in Mr. Stubblefield’s office. 

Q. Was this whole agreement as it is there when it was first written 
up by Mr. Hazard? A. Well, this part of the letter was written down 
to this last line. This last line was added after some discussion as 
to whether or not Mr. Hardesty was financially able to take care of 
the trusts, and so forth, on/these apartment buildings; whether or 
not he was really financial}^ responsible for this deal to be made in 
the manner in which it was made, and while I just see this line now 
and saw it afterwards,drifter the letter had been written, there really 
was not the. line put/in there that was understood to be put in there. 

Objection is theii made. 

The Court: The witness, as I understand, undertakes to say that 
part of this contract is not originally a part of it. 

The Witness: No. 

Mr. Maddox: But the last line was added later. 

The Witness: It was added the same day, within a short space of 
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time; the letter was written, it was on account of the discussions as to 
the commissions and how they were to be paid that that line was 
then added. 

Bv Mr. Richardson: 

Q. It was added before it was signed? A. Yes, it was a question 
whether it could be paid in Stubblefield’s office or the Title Company, 
or whether it could be paid at all under certain conditions. 

Mr. Joyce: The witness wants to show why that line was added, the 
discussion that took place. 

Mr. Richardson: Is that for the purpose of changing the contract? 

Mr. Joyce: No, sir; just elucidating it. 

J7 Mr. Richardson: The contract speaks for itself. 

Mr. Jovce: It is to show why the line was added; he is 
allowable to explain the circumstances. 

The Court: What is the question, Mr. Richardson? 

Mr. Richardson: I think I interrupted the witness. 

Mr. Maddox: The witness has been asked if this contract when 
first prepared by Mr. Hazard was exactly as it is drawn here, and he 
attempted to explain that the last line- 

The Court: You objected, Mr. Richardson? 

Mr. Richardson: I did not object to his question because I under¬ 
stood him to mean whether before they finally signed they changed 
or added anything to it. My understanding of what the paper is »i 
that they first drafted it down to the last line and then before it was 
signed they added the last line and signed it. I have no objection 
to his testifying, but he started to go on and specify as to certain dis¬ 
cussions that occasioned that. There was a discussion and as a re¬ 
sult of that line they put that line in as expressing their agre-ment. 
I say the witness has nof right to explain the contract; the contract 
was made after a complete discussion. 

The Court: Isn’t that so? 

Mr. Maddox: We are not trying to vary the contract; we are 
not trying to vary anything that is here ; we merely want to explain 
what the contract is silent on. 

Mr. Joyce: All we want to show is why that last line was added; 
what discussion led up to it. It was added for a certain purpose and 
we feel we have a right to have the witness bring before the jury the 
circumstances; whey it was signed and so forth. I think that is 
reasonable. 

The Court: Give your question and let us hold it up long enough 
for me to rule. Do you want to state it again ? 

Mr. Richardson: I did not object to the question; I objected to the 
witness going ahead when they called for a yes or no answer. 

(The pending question was thereupon repeated by the reporter.) 

38 The Court: Let him answer that. 

Mr. Richardson: He did answer that and I objected to it. 

Mr. Joyce: In what respect does it differ; you have allowed him 
to answer that question ? 
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Mr. Richardson: Let him confine his answer to that, in what re¬ 
spect does it differ. 

The Witness: In what respect does what differ? 

By Mr. Joyce: 

Q. You say this contract is not exactly like the first agreement as 
drawn by Mr. Hazard, something different in this and the original 
in what respect? A. The last line. 

Q. The last line? A. Yes; you meant the first part of the contract 
when you asked the question. 

Q. Is there any difference between this contract and the tentative 
contract that Mr. Parker had drawn? A. Yes, the last line was 
added. 

Q. The last line was added? A. Yes, sir. 

Q. Can you explain why that last line was added? 

Mr. Richardson: I object to that. 

Mr. Joyce: That is perfectly allowable; not to give our motives, 
our reasons; do you want to conceal the motives; to close their 
mouths ? 

Mr. Richardson: I am not trying to conceal anything. I submit 
this case ought to be tried according to what, if the court agrees 
with me, are the legal rules of evidence. We have introduced a con¬ 
tract; that contract was admitted and it has been read to the jury. 
The question of what discussions or arguments gave rise to a con¬ 
tract are merged into the contract itself, and that contract must be 
proved by the written instrument. 

Mr. Joyce: Here is the last line, Your Honor: “payment to be 
made to us when settlement made by title company/’ We are going 
to prove that it was Mr. Lake’s objection to signing that with- 
39 out that line being inserted, and that no commissions were to 
be expected until that was ready. 

The Court: I sustain the objection and give you an exception. 

By Mr. Joyce: 

Q,. You were present, Mr. Koerber, in the discussion that took place 
before this contract was signed by Mr. Lake, as I understand it? 
A. Yes. 

Q. What was the result of that discussion? What points in 
particular were discussed? 

Mr. Richardson: I object, if Your Honor please. They had their 
discussions and they signed a contract and I submit that contract is 
the evidence of what they agreed to. 

The Court: Have you stated your question, Mr. Joyce? 

Mr. Joyce: I have. 

The Court: I sustain the objection. 

Mr. Joyce: Exception noted. 

I was in communication with Mr. Winfield. My purpose was to 
find out whether or not Mr. Hardesty was ready to close the deal and 
whether the title was good and what the trusts were on the property, 
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and whether the deal was able to he closed according to the contract. 
On one occasion I had a talk with Mr. Winfield very shortly before 
the time of closing the contract. Mr. Winfield told me about a num¬ 
ber of new liens that had come up against the property and that 
they were coming in every day. 

Cross-examination: 

I went to Mr. Winfield’s office to inquire about the closing of this 
deal on or about the 26 or 27th of Mav. I was told that Mr. Winfield 

t/ 

was not there, that he was at Rockville. I was not told that the deeds 
and papers from Mr. Hardesty were there at that time. I saw a 
young lady there. I do not know who she was—a lady, rather. She 
asked when we were going to close the deal. Mr. Lake on the 
27th of May which was the last day to close the deal said that 

40 he would not close the deal because of the financial condition of 
Mr. Hardesty. That he was not financially responsible and 

could not take the trusts over. We went to Rockville and had an 
attorney look into ,the matter and he reported $140,000 of trusts on 
the property with liens coming in against it every day. He gave up 
the deal on May 27th, and all hopes of making the deal when we 
went to Rockville and the attorney from Frederick for this banker 
advised us it was impossible to place a lien on that property in the 
condition the property was now in, the number of liens, etc. against it. 
I know nothing of Mr. Lake’s offering to close the deal if Mr. 
Hazard or Mr. Parker would procure a purchaser for Foreston Manor. 
Ife may have done so without my knowledge. It was thoroughly 
understood, when the deal was made that all these liens should be 
cleared before the time came for closing. That was the understand¬ 
ing. I saw Mr. Parker and Mr. Hazard after the time for closing in 
Mr. Stubblefield’s office, and I heard Mr. Lake tell them “Boys” he 
says, “it is absolutely impossible for this deal to ever be closed con¬ 
sidering the condition it is in.” 

Thereupon Felix Lake, the defendant, being first duly sworn tes¬ 
tified in his own behalf in substance thus: 

I am the defendant in this case. I had an agreement to trade these 
apartments subject to certain trusts which you have enumerated, 
for this farm of Mr. Hardesty’ in Maryland subject to a trust there. 
The circumstances under which I placed these apartments with Mr. 
Hazard for sale or exchange were this: I gave him a list as I do 
with all the real estate men of my properties for sale, and he asked 
me if I would exchange some of the properties and I told him I 
would. He came in later and said that he had a chance to make a 
deal with Mr. Hardesty for a farm and I told Mr. Hazard I would 
be only too glad to make the deal if Mr. Hardesty was a substantial 
man financially able to take the trusts, because I did not want to put 
the properties in the hands of any man who would bleed them. The 
properties were loaded. When I say bleeding I mean if a man who is 
not financially responsible or morally responsible would take 

41 the properties over, he could get the rents each month, and 
when the interest, fire insurance or taxes should come around, 
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if they so choose, they could put that in their pockets and I could 
not hold them even though they had assumed and agreed to pay the 
trusts. Hazard told me that this man was financially able to pay 
the trusts. Hazard said that Hardesty was absolutely financially re¬ 
sponsible, but that he would investigate further and let me know and 
after some time Mr. Hazard came back, and said Mr. Hardesty could 
put all the trusts on his farm and all these properties that he was 
the manager of the General Electric Company. And then I said 
all right, that I would make the deal. I entered into the contract. 

Thereupon there was offered in evidence the following letter: 

“T. W. Stubbelfield, 

Real Estate, 

Room 210 Colorado Bldg., Washington, D. C. 

April 12, 1921. 

Mr. Felix Lake, Washington, D. C.: 

Dear Sir : 

We agree to accept Three Thousand ($3,000) Dollars in cash 
and Five Thousand ($5,000) Dollars in third trust notes, se¬ 
cured on the Denver Apartment House, and indorsed by you, as 
payment in full for our commission on sale and exchange of the 
Denver, The Balfour, The Aurora, The Coronada, and DuPont 
apartments, to Mr. Fred S'. Hardestv, under agreement date- April 
12th, 1921. 

Payment to be made to us when settlement is made by Title Co. 
(Signed) J. M. PARKER, 

C. B. HAZARD. 

Approved: 

(Signed) FELIX LAKE.” 

This contract I made with them. When the contract was signed 
I went to Mr. Winfield’s office and asked what was the best thing to 
do to secure my rights and he advised me to record the contract and 
deed it. I had an arrangement with the Commercial Bank of Fred¬ 
erick to make a loan on the Hardesty property, and they were there 
with their attorney on the 27th day of Mav at Montgomery County, 
county seat, Rockville, and I told Mr. Hazard we would close up 
there. None of them were there. I know whv thev were not 
42 there. The bank did not make the loan on the Hardestv 
property it was so badly encumbered. Mr. Hardesty never 
exhibited to me a deed to his farm. I employed Mr. Winfield to 
examine the title. I did not employ him to make any adjustment 
or to close the deal. The bank’s lawyer with me at Rockville to 
close the deal was Maj. McBride. I had no knowledge that the $50,- 
000 trust could be bought for $27,500. That knowledge had not 
been communicated to me. The properties which I proposed to 
sell to Mr. Hardesty or to exchange in this transaction were not self 
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supporting and I told Mr. Hardesty that they would not carry them¬ 
selves. They would fall from $9,000 to $12,000 a year short and 
somebody has to make up that deficit. T personally endorsed the 
third trust notes and I would have been personally liable on these if 
Mr. Hardesy had collected the rents and not paid the trusts. I will 
not say that I was ready to close on the 27th. If they had cleared 
this farm, however, I could have closed by getting the money on the 
farm. I could have closed, if they had given me reasonable assur¬ 
ance that they were going to take care of these trusts in the future. 

Questioned with reference to deposit slip showing the deposit made 
by witness on the 25th of May. witness states that he had carried a 
great deal of money. That he had a right to use this money to close 
this deal, but the money was not intended for that. That what witness 
wanted was for the other side to come forward. 

I did not want to close this deal because I did not want my apart¬ 
ments to be bled. Had I wanted to put myself in a position where I 
could not be sued—I relied upon Mr. Hazard and he told me this 
man was able. The men interested in negotiating this deal were Mr. 
Hazard, Mr. Parker, and Mr. Stubblefield. 

Cross-examination: 

Originally I submitted a proposition to make a deal along the same 
lines as embodied in the contract and was to pay $50,000 cash in¬ 
stead of $61,000 cash. I do not know whether it was in writing or 
not, but that is what was said and upon certain representations from 
Mr. Hardesty’s side, I raised the amount to $61,000 which was 
finally signed. 

43 I ao not know why the amount was increased. They 

said he would not take that for it. There was no reason given 
me why it should — made $61,000 instead of $50,000. I gave the 
contract to Mr. Winfield to be recorded and also directed him to search 
the title. Mr. Winfield’s report to me was—he called me over the 
phone and said: “Lake, I advise you to leave that matter alone. So far 
as I can see it now there are”—I do not exactly remember the figures 
—“between fifteen or twenty thousand dollars more incumbrances 
against the property than your money would clear,” and he said, 
“they seem to be coming daily, these liens and judgments.” I do 
not remember the day that he called me, but this conversation was 
over the phone and the only time I talked with him. The people 
that I asked for a loan on the property sent their attorney to examine 
the title, and Maj. McBride went to Rockville before the 26th of 
May. He told me it was in a terrible condition and I had better let 
it alone. He said: “They haven’t done anything.” I put two dis¬ 
counts through the bank on the 25th of May. One for $40,000 
and one for $35,000. I had checks from other people and deposited 
them there. I know Mr. Stubblefield very well. Made quite a num¬ 
ber of deal- with Mr. Stubblefield, deals in which Mr. Parker and 
Mr. Hazard had nothing to do, and I made deals after this trans¬ 
action as well as before with Mr. Stubblefield. Witness says that the 
reason why the deal was not carried out by him was because when 
he entered into the deal he thought Mr. Hardesty was a rich man, 
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and when he found out that he was not able to carry out his obliga¬ 
tions he was not willing to deed the apartments to him. I found ou t 
about the liens going against the property before the 27th of May ./ 

Thereupon Fred S. Hardesty was called in rebuttal, by the plain¬ 
tiffs and testified in substance thus: 

I am the other party to the contract of April 12. I made arrange¬ 
ments to carry out the contract and to convey my property to Mr. 
Lake subject to one trust of $42,000. For the last twenty years 
I have been a consulting engineer and representing large corpora¬ 
tions In Washington. At the time of this transaction my 

44 income from retainers from my profession was about $36,000. 
My earnings in 1918, 1917 were about $25,000 and they were 

about $25,000 plus the retainers. In 1918 they ran from $125,000 
to 130,000 plus the retainers. In 1919, it was $80,000 plus retainers. 
In 1920 we were settling up and closing up the affairs of the twenty or 
thirty odd corporations who had used my offices; they commenced to 
drop off the retainers. A great deal of my business is frozen up; the 
business amounted to about $80,000. In 1921, it was $65,000 or $70,- 
000. The income tax lien filed against my property amounted to $5,- 
800. I wrote a letter to Mr. Lake on the 23d of May, and stated that I 
understood he was preparing the deed for me to execute, and that we 
were preparing the deed, and to have Mr. Winfield prepare the deeds 
for him to execute. I wrote Mr. Lake a letter on the 2nd of June 
in which I agreed to an extension of time for two weeks on the pay¬ 
ment of $7,500. Both letters were delivered in person by messenger 
to his office, and he replied to neither one. Mr. Lake did not 
come to me about this matter. I never met Mr. Lake before. My 
office at that time was in the Commercial National Bank Building, 
the 4th floor of the N. W. corner 14th and G. Mr. Lake never tele¬ 
phoned me about it. 

Thereupon Harvey T. Winfield, recalled by the plaintiff in rebut¬ 
tal, having been previously duly sworn, testified in substance thus: 

I have no recollection of making any reports to Mr. Koerber. Mr. 
Lake I think is the only one I reported to and my recollection is 
it would be over the phone. I never made a written report to Mr. 
Lake. My recollection of the conversation with him was that I 
either — him or he called me. I think I called him after I had had 
some conversation with Mr. Richardson with reference to his side 
of the case. I told Mr. Lake that I would have sufficient funds to 
carry this case through. He asked me if it was not true that there 
were more liens of record than there was money to be paid. I told 
him yes, which was true. I think he then cut off. I think that was 
all our conversation. 

Q. Did he finish the conversation or cut off without giving you a 
chance to continue? A. I think the conversation was dis- 

45 continued at that time. I do think there was anything 
further said. 

Mr. Lake made no inquiry of me from that time until after the 
27th of May. Mr. Parker and Mr. Hazard were in a number of time- 
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and I discussed with them, but I just figured they were the agents 
in the case and told them what the facts were. I did not call Mr. 
Koerber or anyone and tell them that the trusts were coming in 
every dav. I did not call them. I did not tell Mr. Lake that attach- 
ments were coming in every day. Made no such statement to him or 
anyone. I know nothing about the necessity of Mr. Hardesty paying 
$17,000 or any such sum of money to me in addition to the $61,000. 
except on the theory that in all cases the liens must he first paid 
before a settlement is made. It is very exceptional when a deal 
is closed where all the money is in hand to pay off liens before 
settlement is made. It would be almost impossible. 

Thereupon the testimony on both sides being closed the following 
prayers were offered: 

Defendant's Prayer No. 1, Special. 

The plaintiffs and defendant having put their agreement for com¬ 
missions in writing dated April 12, 1021, introduced in evidence, the 
Court instructs the jury as a matter of law that parol contracts made 
prior thereto are merged in said written instrument and that a recov¬ 
ery cannot be had on the second count of the declaration and there¬ 
fore your verdict should be for the defendant on the second count 
of the declaration. 

Defendant's Prayer No. 2, Special. 

The jury are instructed that under the written agreement between 
the plaintiffs and defendants for commissions dated April 12, 1921, 
and introduced in evidence, payment of the $8,000 commissions by 
the defendant to the plaintiffs was to be made “when settlement is 
made by title.” and Count No. 1 of the declaration being for perform¬ 
ance of the contract and not for a breach of it, unless the jury find 
that settlement was made by title company, the commissions are not 
due under the contract and the verdict must be for the de- 
46 fendant on the on the first count of the declaration. 

Defendant's Prayer No. 1. 

The jury are instructed that a broker, employed to sell or ex¬ 
change real estate to be entitled to commissions, must produce a 
purchaser, who is able, ready and willing to complete the purchase 
or exchange on the tersm agreed upon between the broker and the 
vendor; it is not sufficient that the proposed purchaser should enter 
into an agreement to purchase or exchange, but he must actually 
purchase or complete the exchange, b- complying with the terms 
agreed upon, unless his failure to do so is occasioned by the fault 
of the vendor. 

Defendant's Prayer No. 2. 

The jury are instructed that if they find that the defendant Lake 
ut April 1921 employed the plaintiffs, Parker and Hazard as 
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real estate brokers to sell or exchange his several apartment houses 
mentioned in the evidence; and if they further find that said brokers 
produced Fred S. Hardesty as a proposed purchaser; and if they 
further find that then or subsequently said Lake and Hardesty 
entered into the agreement of exchange dated April 12, 1921 in¬ 
troduced in evidence and if they further find that the exchange 
agreed upon never took place, then your verdict must be for the 
defendant unless you further find that the wrongful act of the 
defendant Lake was the cause of the failure to complete the ex¬ 
change agreed upon. 


Defendant's Prayer No. 3. 

The jury are instructed that if they find that the defendant Lake 
about April 1921 employed the plaintiffs, Parker and Hazard as 
real estate brokers to sell or exchange his several apartment houses 
mentioned in the evidence; and if they further find that said brokers 
produced one Fred S. Hardesty as a proposed purchaser; and if 
they further find that then or subsequently said Lake and Har¬ 
desty entered into the agreement of exchange dated April 12, 1921 
introduced in evidence and if they further find that the exchange 
agreed upon was never completed and if they further find that the 
financial inability of said Hardesty to comply with the said agree¬ 
ment of exchange was the cause of the failure to complete the ex-' 
change agreed upon, then your verdict must be for the defendant. 

47 Defendant's Prayer No. 4. 

The jury are instructed that the relation between a real estate 
broker and the owner of land for whom he is acting is of a confi¬ 
dential nature, requiring perfect good faith on the part of the broker 
and entitling the owner to the benefit of his knowledge and advise 
and if the jury find from the evidence in this case that the plain¬ 
tiffs did not act in good faith and if they further find that the 
defendant Lake was induced to enter into the agreement of ex¬ 
change dated April 12, 1921, introduced in evidence by the mis¬ 
representations of the plaintiffs regarding the financial ability of 
the proposed purchaser Hardesty, then your verdict must be for the 
defendant. 

Defendant's Prayer No. 5. 

The jury are instructed that if they find from the evidence that 
it was agreed between defendant Lake and the plaintiffs Parker and 
Hazard that said Lake was to pay no commissions unless and until 
the agreement of exchange dated April 12, 1921, introduced in evi¬ 
dence, actually was completed, then your verdict must be for the 
defendant. 

Defendant's Prayer No. 6. 

The jury are instructed that if they find for the plaintiff, the 
amount of their verdict against defendant Lake cannot be for more 
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than $8,000 in the principal sum, this being the amount of com¬ 
mission specifically agreed upon between the plaintiffs and Lake, 
by their writing under date of April 12, 1921 introduced in evi¬ 
dence; and if they further find that T. \V. Stubblefield was to get 
one third of said $8,000 commission and if they further find that 
said Stubblefield has assigned to defendant Lake all his right, title 
and interest in said commission, then the verdict cannot be for 
moro than two-thirds of $8,000 wit- interest from forty five days 
after April 12, 1921 and costs. 

48 The Court: I will overrule all the prayers on both sides 
and give everybody an exception. 

And thereupon the Court of its own motion charged the jury 
thus: 

The Court: This is a case to recover a real estate broker’s commis¬ 
sion. When an owner of land employs a broker to sell it for him 
the broker is entitled to his compensation when he procures a pur¬ 
chaser who is ready and willing and able to buy it at the terms of 
the owner, and if a negotiation begins upon the theory of a cash 
sale and it ends upon an exchange, the owner buys the property sub¬ 
ject to three trusts, they enter an arrangement of exchange, the 
broker has earned his commission if the owner who employs him 
agrees to an exchange. For the purposes of this case the plaintiffs 
have earned their commission just as much if they procure a satis¬ 
factory exchange as if they rrocure a satisfactory cash purchaser, but 
when an owner employs a broker to sell his land for him a confi¬ 
dential and fiduciary relation exists between those two parties. The 
owner is entitled to the benefit of the advice and counsel of the 
broker; the broker has got to exercise good faith with the man 
that he is working for. In some cases and very frequently in cases 
of an exchange of property a broker may properly, in fact, represent 
both sides providing both sides know he is acting for both. Appar¬ 
ently in this case they did that. Apparently both Mr. Hardesty 
and Mr. Lake knew that situa- and that at one stage or other of the 
negotiations both Mr. Hardesty and Mr. Lake agreed to pay these 
gentlemen certain sums. 

Now, plaintiffs say that they procured for Mr. Lake a satisfactory 
exchange of this equity in the farm for the equity in his apartment 
houses and that the deal was lost because he was either unable or 
unwilling to conclude it although everything that the contract re¬ 
quired Mr. Hardesty to do was done. Mr. Winfield testified to 
this, and probably more, that when he was in Rockville on the day 
of the settlement of this matter, which, I believe, w r as the 27th of 
May, 1921, that if the $61,000 that Mr. Lake had agreed to pay 
had been forthcoming that ti-le could have been transferred to Lake 
in accordance with the agreement; that $61,000 would have taken 
care of all of the trusts, all of the attachment liens that were in sight, 
paid the obligations down to $43,000 under the first trust 

49 and still left several thousand dollars for Hardesty. In 
substance, that is the plaintiff’s claim. They procured Har- 
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dcsty, they had carried the deal through to the point of consumma¬ 
tion by Lake where he had not put up his $61,000 in accordance 
with his agreement and the deal was lost. 

On the other hand, Mr. Lake says that it was as much a part of 
the consideration to get rid of his personal obligations on all those 
trusts as it was to acquire title to the farm and that Mr. Hazard 
and Mr. Parker represented to him that Mr. Hardesty was then in 
a financial position to relieve him of all the personal liability that 
accrued because of these trusts on these apartment houses; that he 
by investigating found that was not so and that if he transferred 
this title to Hardesty or to any representative of Hardesty’s his 
obligation upon these trusts and his liability would still remain. 
That is the primary question that you gentlemen have to decide. 

The burden of proof upon that question is with the plaintiffs here, 
Mr. Hazard and Mr. Parker. That means simply that the weight 
of the evidence shall incline the scales in their favor, as you weigh 
it, as you estimate the value of the statements of the witnesses. That 
weight does not necessarily come from the number of the witnesses, 
but comes from the impressions which they make upon you, their 
powers of observing and remembering and their disposition to tell 
the truth as you judge it. If you decide that matter in question in 
favor of Mr. Lake the verdict should be for the defendant and that 
is the end of it. If you decide the matter in question in favor of 
Mr. Parker and Mr. Hazard then you have to go ahead and fix the 
amount of damages. 

In this case, under the law as I see it, your verdict for the plaintiff 
cannot be for a greater sum than two thirds of $8,000; $8,000 was 
the amount which under the last agreement between the parties 
these plaintiffs agreed to receive from Mr. Lake and in this suit 
all that Mr. Lake is to answer for is for his own agreement. If 
they have a claim against Mr. Hardesty they have to make it out; 
Lake is not an insurer of Hardesty. 

So, if you find the primary question for the plaintiffs your ver¬ 
dict cannot be for a greater sum than two thirds of $8,000 
50 because these gentlemen had assigned one third to Stubbel- 
field and he had in turn assigned it to Lake. In addition 
to that you may or may not give interest; in your judgment if you 
allow interest it should be given from the day of settlement which 
was the 27th of May, 1921. 

So you may give a verdict for the defendant if you decide the 
primary question for the defendant ; if you decide the primary ques¬ 
tion for the plaintiffs you may give two thirds of $8,000 or any part 
of that either with or without interest. Have you any suggestions 
to make? 

Mr. Maddox: Your Honor, I would like to have them instructed 
as to the burden of proof, as to whether the purchaser was ready, 
able and willing. 

The Court: The burden of proof is on the plaintiffs from begin¬ 
ning to end. They come in here and sue Mr. Lake upon a certain 
state of facts; it is incumbent upon them to satisfy you that the 
state of facts is as they say it is; it does not reach in this court so 
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far as it does in a criminal court, that the plaintiff has to prove a 
fact beyond a reasonable doubt,—if some of you have sat in a 
criminal court it may be confusing; in this civil court all the plain¬ 
tiff has to do is to satisfy you by the greater weight of the evidence 
that he is right. 

You are entitled to take with you into the jury room this declara¬ 
tion. You do not have to read it, but if you do read it, it is simply 
the picture that plaintiffs’ counsel draws of what he hopes to prove; 
it is not sworn to. It is one of the papers and he* states in there 
what he hopes to prove and you are entitled to take it with you. 


And be it further remembered that each of the separate and 
several exceptions taken by counsel for the defendant hereinbefore 
set forth was so taken by said counsel then and there before the jury 
retired, and each of said exceptions were then and there separately 
and severally entered upon the minutes of the Justice then and 
there presiding at the trial, and the counsel for the defendants then 
and there prayed the Court, and now pray the Court, to sign and 
seal this Bill of Exceptions and the substance of all of the 
51 evidence given at the trial. And at the request of counsel 
this Bill* of Exceptions, which was submitted to the Court 
on the IS.th dii^of December, 1922, is accordingly signed and sealed 
and made* a part 4 of the record in this cause, nunc pro tunc, this 3rd 
day of October, 1923. 

WM. HITZ, 

Justice. 

G. 


Approved: 

W. E. RICHARDSON, 

Atty. for Plffs. 


Approved: 

GEORGE A. MADDOX, 

Atty. for Defendant. 


52 [Endorsed:] Law. No. 65833. J. M. Parker et al., 
Plaintiffs, vs. Felix Lake, Defendant. Bill of Exceptions. 
Law Offices of W. Gwynn Gardiner. Submitted Dec. 18/22. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4060. Felix Lake, appellant, vs. J. M. Parker et al. Court of Ap¬ 
peals, District of Columbia. Filed Oct. 25, 1923. Henry W. 
Hodges, clerk. 
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